Among the collective wisdom about large corporate bankruptcy cases, the following points are almost undisputed: Longer chapter 11 cases cost more; prepackaged chapter 11 cases cost less; cases filed in New York or Delaware cost more; and fee examiners control the costs of big chapter 11 cases. But each of these points is wrong, and in most cases entirely backward. This Article provides empirical evidence to show why. Ultimately, I argue that the complexity of the bankruptcy and the compensation structure of the professionals retained (which may itself reflect further aspects of complexity) are the key determinants of cost. The key questions of chapter 11 cost are subtle and difficult to tease out; and I end this paper urging more subtlety and modesty going forward.
INTRODUCTION
Among the collective wisdom about large corporate bankruptcy cases, the following points are almost undisputed:
 Longer chapter 11 cases cost more ECON. 135, 155 (1996) (finding that "the average direct cost of resolving financial distress as a fraction of total assets is less in a prepack than in a traditional chapter 11."); cf. Stuart C. Gilson 
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WHAT WE "KNOW" ABOUT CHAPTER 11 143 COST IS WRONG  Fee examiners control the costs of big chapter 11 cases. 4 However, each of these points is wrong, and in most cases entirely backward. This Article provides empirical evidence to show why.
Engaging these myths is important not only for the sake of accuracy, but because of the present economic climate. In particular, in the midst of an economic crisis, particularly one as severe as recently experienced, bankruptcy becomes of interest to a wider range of people.
The press inevitably trots out the same group of articles seen in the prior recession, noting how the only beneficiaries of the current climate are bankruptcy attorneys. 5 At a point when bankruptcy is in the spotlight, and important policy decisions are to be made, an accurate picture of which tools may solve the financial crisis becomes all the more important.
Most importantly, too much of the debate about chapter 11 costs rests on a false premise. Beyond the specific issues addressed by this Article, the general theme of the debate is that professional fees in bankruptcy represent nothing more than wealth transfers, taking value 
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from creditors and giving it to bankruptcy professionals. 6 This notion is particularly evident in the claims that professionals actively attempt to extend the length of cases in order to facilitate more billing, and in Lynn LoPucki's recent claims that professionals expend substantial effort in conniving to extract unwarranted fees out of bankruptcy estates. 7 The wealth transfer argument depends on the odd belief that bankruptcy professionals would otherwise be sitting at home on the couch if it were not for chapter 11. But most who work on large chapter 11 cases are very talented, quite employable, and could otherwise be working on mergers, bond offerings or loan agreements. These alternative tasks have real economic value, and professionals are routinely compensated for their work on such tasks, typically without much press or academic disparagement. Working on bankruptcy and chapter 11 matters means that bankruptcy professionals forgo the opportunity to work on other projects of this sort, and their time spent on chapter 11 must therefore have a value at least equivalent to these forgone projects.
Being in chapter 11 means that creditors' recovery on their claims becomes higher than zero. 8 The professional fees are the cost of moving to that higher recovery. The notion that money paid to professionals belongs to creditors is true only if the creditors could realize that value without the professionals.
But even liquidation does not happen by itself. 9 Indeed, only abandonment of a distressed firm might be costless, if we limit our (1996) . The basic point is not new. Bankruptcy, 18 BULL. COM. L. LEAGUE AM., Nov. 1913, at 25 ("These attorneys do this . . . so that the trustee will select them as his attorney, and thus enable them to seek large fees which come out of the pockets of the creditors for this representation.").
7. The theme implicitly runs through many of his recent works, but is most evident in Professional Overcharging, supra text accompanying note 3. but that obviously ignores the larger social costs. The cost paid to chapter 11 professionals is an example of the old truism that sometimes you have to spend money to make money. In chapter 11, creditors have to spend some money to recover some of what is due to them. In the main, the value of chapter 11 professionals' time was never a value that creditors could capture. Pretending that fees paid to professionals represents a real loss to the creditors demonstrates little more than muddled thinking.
11
The real policy question then is whether creditors are paying too much to go from a 0% recovery in chapter 7 to a 40% recovery in chapter 11. This is a question about the efficiency of the market for bankruptcy professionals, because if the market is efficient the professionals are limited in their ability to overcharge. Even if the market is somewhat inefficient, we have to ask if the market is any more inefficient than the larger market for corporate professionals. Bankruptcy professionals seem to be easy to pick on, because their fees are disclosed in open court. However, one might suspect that this same fact may also make them more conservative in their billing.
Overheated rhetoric about the hourly rates of the professionals in question and the millions of dollars requested in fee applications does nothing to advance our understanding of these key issues. It is equally foolish to suggest that bankruptcy professionals would work for little or substantially reduced compensation, or that artificially capping bankruptcy costs would not have an effect on how chapter 11 cases play out.
12
For example, if a debtor could find cheaper bankruptcy counsel, are we sure that creditor recoveries would go up, as the conventional wisdom often implies, or will recoveries go down, because the cheaper [ Instead, our focus must be on: identifying how much chapter 11 costs, how much overall value chapter 11 generates and how those figures compare to the available alternatives, such as state debtorcreditor law, corporate insolvency systems used in other jurisdictions, and theoretical alternatives to chapter 11. Simply declaring that chapter 11 costs are "outrageous" is no more helpful from a policy perspective than any other soapbox declaration of one's personal beliefs. The important question is "why?"
In short, the wealth transfer argument is one of easy rhetorical appeal, but little intellectual rigor. The goal of this Article is to begin a more careful, considerate examination of the chapter 11 system. Part I of this Article begins by briefly reviewing recent studies of chapter 11 costs. Part II then introduces the dataset used in the present Article. Based on the dataset I first created for the ABI chapter 11 Fee study, 13 now augmented with additional data, this database consists of 97 large chapter 11 cases, all filed in 2004.
14 Finally, Part III develops a regression model of chapter 11 cost. Set forth on Table 8 , my model explains more than 85% of the variance associated with chapter 11 costs.
As noted at the outset, this model also challenges several key assumptions about the way chapter 11 works, and how chapter 11 costs are incurred. In particular, I find that:
 Time spent in chapter 11 has no relationship with cost, once a fully specified model is considered;  Prepackaged chapter 11 cases are not significantly cheaper than regular chapter 11 cases;  Cases filed in New York or Delaware do not cost more-in fact, these jurisdictions seem to actually reduce chapter 11 costs;  Fee examiners do not reduce the costs of large chapter 11 cases; 
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WHAT WE "KNOW" ABOUT CHAPTER 11 147 COST IS WRONG  The complexity of the bankruptcy and the compensation structure for the professionals retained (which may itself reflect further aspects of complexity) are the key determinants of cost. Debtor size is only a loose proxy for these factors, and is itself of lesser relevance once a fuller model is developed. Complex cases are cheaper than a linear model of chapter 11 costs would predict. That is, there are economies of scale with regard to the largest cases, even if those cases receive the most criticism.
I thus hope that this paper serves as the beginning of a more subtle, less combative, examination of chapter 11 and the cost thereof. Particularly given the current economic reality, the debate is of special import.
I. DEVELOPMENT OF CONVENTIONAL WISDOM
The costs of corporate reorganization are compelling in any recession, and particularly so in a financial crisis, such as the one we are currently experiencing. 15 To the casual reader of the Wall Street Journal who still thinks of bankruptcy as the equivalent to corporate death, the millions of dollars paid by "bankrupt" or "insolvent" firms like Lehman Brothers, or Enron before it, often seems quite extreme. 16 A similar phenomenon can be seen in academic literature, dating back to Modigliani and Miller in 1958, and the notion that a firm's capital structure amounts to little more than slices in a pie. 17 In this world, debtor-firms are typically discussed relative to a backdrop of complete contracts and zero transaction costs. 18 Accordingly, firms that encounter financial distress-that is, having liquid assets insufficient to meet current fixed claims-simply renegotiate their obligations and That Kmart, a large discount store chain, would pay more than $134 million to professionals to do so is inconsistent with this idealized understanding of the world, and thus each dollar spent is evidence of inefficiency.
21
Of course, both views of "bankruptcy" are based on basic misunderstanding or oversimplification. Both assume that financial distress is costless, whereas even liquidation does not happen by itself. 22 Indeed, only abandonment of a distressed firm might be costless -if we limit our conception of cost to actual "out of pocket" expenditures by the debtor-firm. 23 More broadly, understanding the cost of a corporate reorganization system is important because debtor-firms face the reality of a world with incomplete contracts, incomplete information, uncertain asset values, and complex capital structures that highlight the many ways in which assumptions about capital structure irrelevance or managerial rationality, or both, fail.
24
Given these truths, and the added reality of asset market (2000)] ("A true prepack involves a prepetition solicitation of votes on a plan. A partial prepack involves both a prepetition solicitation (e.g., of bondholders) and a postpetition solicitation (e.g., of equity). Partial prepacks are usually done to avoid having to conduct a 'registered prepack,' which is subject to review and comment by the SEC, and takes substantially longer than a nonregistered prepack. A prearranged or prenegotiated case involves no prepetition solicitation, and thus is little different from a traditional chapter 11 case, save for the fact that a proposed plan and disclosure statement are fully drafted on the first day of the case.").
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cases between 1986 and the first six months of 1993. 30 The authors found that prepackaged cases fall between out-of-court and chapter 11 restructurings in terms of time, direct costs, recovery rates, and violations of absolute priority. 31 Overall, the authors reported direct costs of 1.85% of assets. 32 Unfortunately, the authors only considered the "in bankruptcy" costs of prepackaged cases, and failed to consider that the negotiation of a plan without court oversight may be responsible for the apparent cost difference.
In 2004, Lynn LoPucki and Joseph Doherty reported on "one of the most extensive studies to date of the professional fees and expenses awarded by U.S. bankruptcy courts in the reorganization of large, public companies."
33
LoPucki and Doherty studied the professional fees and expenses awarded by U.S. bankruptcy courts in 48 chapter 11 cases involving large, public companies whose plans were confirmed between 1998 and 2002. 34 The authors constructed a regression model of the principal determinants of fees and expenses applied for and awarded to the professionals involved in the sample's reorganizations, in order to test the impact of different variables on such awards.
35
They tested a number of different variables, including the size of the firm, the length of the case, the court of the bankruptcy proceeding, the number of professional firms involved in the case, the firm's solvency, the type of reorganization plan being confirmed, the firm's industry, the amounts of fee cuts imposed by the court, whether the firm was liquidated during the bankruptcy proceeding, whether the debtor's lawyers were from New York, Delaware or another jurisdiction, whether the firm ultimately liquidated or reorganized, and whether the debtor's lawyers were local to the court. 36 However, LoPucki and Doherty ultimately settled on only using four variables in their regression: firm size (measured by the assets reported on the bankruptcy petition), case duration, the number of 30. Elizabeth Tashjian et al., supra note 2, at 135-36. As noted in Lubben (2000), supra note 29, the definition of "prepackaged" used in this paper likely also includes pre-negotiated chapter 11 cases. Using this model, LoPucki and Doherty concluded that firm size and length of time between filing and confirmation were the strongest determinants of professional fees awarded. 38 Further, the number of professional firms seeking reimbursement also impacted the overall amount of professional fees awarded, albeit causing a smaller effect than the first two variables.
39
Using only those three factors in their regression analysis, LoPucki and Doherty were able to explain 77% of the variance of fees. 40 Additionally, by controlling for those three variables, the authors found that fees were significantly higher for bankruptcy case proceedings in Delaware-approximately 32% higher than cases in all other states.
41
In 2008, three major empirical legal studies of chapter 11 costs were published. First, LoPucki and Doherty returned to their original model and compared it with a new model, which they asserted better represented pure case complexity. 42 Describing the difference between the two regression models as the "billing opportunity" presented by a case, the authors asserted that professionals routinely overcharged for chapter 11 work. 43 Next, I produced the American Bankruptcy Institute chapter 11 Fee Study, 44 and published a related article setting forth the results of that study. 45 The study examined a total sample of 1,044 cases filed in 2004, as 945 chapter 11 cases were pooled into a "random" sample and 99 cases were considered in a "big case" dataset. The average firm in the dataset had scheduled assets of $423.4 million and scheduled liabilities of nearly $776 million, while the average firm in the random sample had scheduled assets of $21.2 million and scheduled liabilities of more than 37 Lubben (2008) found that, for both samples, professional fees totaled 4 to 4.5 percent of the bankrupt firms' assets and liabilities, but cautioned against reporting cost in relation to size, since the data evidenced significant economies of scale.
47
While partially confirming prior studies, such as LoPucki and Doherty (2004), Lubben (2008) also found that time spent in chapter 11 was not a significant predictor of overall cost once case complexity was fully modeled.
48
Lubben (2008) found the addition of other variables, such as looking at a bankrupt firm's assets and debts, presence of official committees and whether there were "first day motions" filed in a case, were better predictors of the costs involved in a chapter 11 case.
49
The study also found no indications that filing in Delaware or New York resulted in greater costs.
50
Also in 2008, LoPucki and Doherty examined the growing role of investment bankers in modern chapter 11 practice and constructed regression models for specific bankruptcy professionals.
51
The primary findings of this paper largely track those of its earlier companion papers, although the authors did note that "the fees of financial advisors grew at the rate of about 25% per year, whereas all professional fees and expenses as a whole grew only about 9% per year."
52
They also separately modeled the costs of lead debtor's attorneys, finding that Skadden, Arps, Slate, Meagher & Flom LLP, a leading New York corporate law firm, was substantially more expensive than other debtor's firms. 53 They concluded that "Skadden Arps representation cost more in these cases because Skadden Arps billed more hours. This dataset includes cases that were originally filed in 2004, and the data within each dataset comes from publicly available court filings that were primarily collected from PACER.
56
The dataset is non-random, comprising all 2004 bankruptcy cases listed in the "Major Bankruptcies" database on www.bankruptcydata.com (published by New Generation Research, Inc.), except for cases initially filed under chapter 7 and not converted to chapter 11, and cases filed under former section 304 of the Bankruptcy Code.
57
Two broad types of professional fee data were collected: debtor professional expenses and committee professional expenses. In particular, under section 330 of the Bankruptcy Code, all professionals retained by either the debtor or an official committee, most often a creditor's committee, must file fee applications with the court before they can be paid from estate funds.
58
A similar rule applies to professionals retained by examiners or trustees, and the datasets also include that information.
59
Bankruptcy-related professional fees incurred in the days just before the bankruptcy filing are reported on the debtor's statement of financial affairs, 60 and thus are also included in the present study. Professional fees incurred by creditors who have a contractual right to charge such fees to the debtor-such as secured lenders-are not 55 
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included in this study, inasmuch as these sorts of reimbursement obligations are not subject to section 330 and are therefore not subject to express disclosure.
61
The datasets also include a wealth of related information about the debtors' cases: more than 700 variables were coded in each case.
* * * The present study modifies the original ABI dataset in several key respects. For example, in the original study, cases were followed for two years or until they ceased to be in chapter 11 because either a plan was confirmed, the case was converted to chapter 7, or the case was dismissed.
62
This approach to the data was necessitated by the required timeline for producing the final report under the ABI chapter 11 Fee Study.
To examine whether this censoring had any effects on the data, I revisited the cases that were still pending in chapter 11 when the original study was completed and recoded them to include their final resolution and all professional expenses incurred through that resolution.
Additionally, I revamped my approach to measuring the debtor's assets and liabilities in the dataset. First, asset and liability information was taken from Bloomberg. Typically this information comes from the most recent pre-bankruptcy Securities and Exchange Commission ("SEC") filings, but Bloomberg also provides financial information for certain larger privately held companies in the sample (e.g., Tower Records). Then, only if financial information on the debtor was unavailable on Bloomberg, would assets and liability information be taken from the debtor's schedules. This change was done for a variety of reasons, most notably to reduce the risk that debtor size-a key factor in this study-would be misspecified for the corporate groups in the dataset. This is because schedules are often filed on a corporation by a corporation basis, whereas chapter 11 costs are typically paid by the group as a whole, and only afterwards allocated to specific corporate entities for accounting purposes.
Following these changes to the datasets, the dataset is comprised solely of 97 chapter 11 cases filed in 2004. As would be expected, Table  1 In this paper, all data analysis was done using Stata64/SE version 10.1 for OSX. Add-on modules for Stata were also used, and are discussed when appropriate. Figure 2 illustrates the basic financial characteristics of the debtors in the dataset. 63 
Figure 2
In Figure 2 , and many of the figures that follow, the data has been transformed using a log base 10 transformation. This is done to account for the extreme skew of the underlying data, which would otherwise make many of the graphs unusable. 64 The logged numbers are easily interpreted as 1 followed by the number of zeros in the logged valueso that "6" in Figure 2 is the equivalent of $1,000,000. That is, "1" followed by six zeros.
63. Operating income is taken from Question 1 of the debtor's Statement of Financial Affairs, which requires the debtor to report "the gross amount of income the debtor has received . . . from operation of the debtor's business." Official Form B7, http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Bk%20Forms%20Dir%20 1209/Form_7_Stmt_Financial_Affairs_INSTRUCTIONS_1209.pdf. The phrasing of this question is somewhat ambiguous, and might lead to inclusion of something more than operating income. For example, if the emphasis is on "received," the debtor might report all sales proceeds or revenues in this field, without deducting the cost of such sales.
64. See infra Figure 9 .
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WHAT WE "KNOW" ABOUT CHAPTER 11 157 COST IS WRONG Table 2B sets forth descriptive statistics for the dataset. The prototypical case is one filed by the debtor. Involuntary cases account for about 2% of all cases. The cases in the dataset are, on average, solvent. This highlights a relatively unique aspect of chapter 11-there is no formal solvency requirement to file a case, and simple cash flow problems or anticipated insolvency can be enough to justify a petition. More than 55% of the cases in the dataset are publicly traded firms required to file reports with the SEC.
These cases are likely to involve creditors committees, as 77% had at least one committee and about 27% of the cases involved sales of most of the debtor's assets, typically before confirmation of a plan. 65 Similarly, the average debtor saw more than 236 claims filed against it. This in turn leads to the retention of a claims agent in 51% of the dataset cases. 66. A claims agent is a data-management company that takes over the job of receiving and organizing claims filed in a chapter 11 case. Often, a large debtor will want such an agent because they can provide a more sophisticated analysis of the claims, and have the facilities to integrate the claims management process with the debtor's financial reports, as well as the claims objections process. The debtor pays the expense of hiring such a firm. In these cases, more than 43% of debtors utilized post-bankruptcy ("DIP") financing and 40% of the debtors sought court authorization to pay certain non-bankruptcy professionals outside of the normal bankruptcy process.
66
67
The typical case dataset debtor took just over 410 days (1.13 years) to travel through chapter 11. 68 As shown in Figure 3 , confirmed plans are quite common among these cases. 68. Contrasted with Warner's classic study of railroad bankruptcies, which found an average length of 13 years, it appears that chapter 11, despite its reputation, is a significant improvement over its predecessors. 
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WHAT WE "KNOW" ABOUT CHAPTER 11 159 COST IS WRONG Of ultimate importance for this study, is that the cases in the dataset involve many professionals. 59% of the cases involve at least one retained financial adviser, and more than half of the cases employed at least three additional professionals, beyond their primary bankruptcy counsel, to help them navigate chapter 11.
B. DEFINING DEBTOR SIZE
Figure 3 Case Outcomes
Given the importance of debtor size to any examination of chapter 11, it is remarkable that the question of how to measure size is so infrequently addressed.
70
In many of the early studies of professional fees, the debtor's asset or market value was used without further discussion.
71
Of course, even if one settles on asset size as the measure of debtor size, the next question is which measure of asset size? Assets are often reported several different ways through the course of a chapter 11 case, depending on the particular context and the relevant legal and accounting rules. 
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Lynn LoPucki is one of the few scholars to address the issue directly, and he has typically settled on assets listed on the petition as the best measure of debtor size.
73
This measure only works for publicly traded debtors, which are the focus of his studies, as other debtors are not required to complete Exhibit A to the petition. 74 Indeed, many of the routinely utilized measures of size, including equity or debt market values, cannot be generalized to the universe of debtor firms that are not required to disclose information and not subject to transparent market pricing.
In a more recent article, Professor LoPucki has turned to the number of debtor employees.
75
The latter measure would seem to treat certain industries as inherently bigger-such as retail and transportation firms-while discounting the size of debtors in areas that are less labor intensive. For example, while Lehman Brothers was among the largest recent chapter 11 cases by asset value, measuring size by number of employees would treat United Airlines as a larger chapter 11 case.
76
In the past I have expressed concern that using assets alone tends to ignore cases in which debtors seek bankruptcy after a sudden 
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WHAT WE "KNOW" ABOUT CHAPTER 11 161 COST IS WRONG To address these concerns, I have, in the past, used the sum of the debtor's assets and debts to measure size. But doing so ostensibly inflates debtor size, and depresses costs relative to that size, occasionally resulting in confusion. It also makes my figures difficult to compare with prior articles that compare cost to asset value or similar measures of size. Consequently, to increase comprehension and comparability with prior works, I instead use the average of assets and debts. Figure 5 shows the simple bivariate relationship between chapter 11 cost and this measure of debtor size, while Figure 4 shows the rough similarity between several obvious measures of debtor size. 
III. MODELING THE COST OF CHAPTER 11
In this section of the paper, I develop a general model of professional fees in chapter 11 cases, a model that I then extend to the specific case of attorneys and financial advisers in subsequent chapters.
A. MEASURING CHAPTER 11 COST
In a chapter 11 case, all professionals that are to be paid with estate funds are required to have their retention approved at the start of the case. 80 The bulk of those professionals 81 are also required to have their fees and expenses approved by the bankruptcy court before being paid from the estate.
82
In short, there is both ex ante and ex post oversight of most professionals by the bankruptcy court.
The debtor's bankruptcy estate is responsible for paying for all professionals it retained in the case. 83 In addition, the estate is responsible for paying the expenses of any professionals retained by official-that is, court appointed-committees in the case. 84 Finally, the estate is also responsible for paying any court appointed "neutrals," and their professionals, including trustees and examiners. 85 All of these expenses count as costs of administration of the estate, and are thus entitled to priority payment. 86 The datasets used in this study capture the following fee information of each debtor in the sample:
 The fees and expenses of the debtor's lead bankruptcy counsel;  The fees and expenses of the debtor's local counsel (if any); 87 and 80. 11 U.S.C. § 327(a) (2006). 81. In larger cases, it has become common to excuse non-bankruptcy "ordinary course" professionals from the formal retention and fee approval system, although this practice is the subject of some controversy. Routine Illegality, supra note 6, at 436. 
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 The fees and expenses of up to eight additional debtor professionals, beyond lead and local bankruptcy counsel. The study also collects the following information for up to three official committees in each case:
 The fees and expenses of the committee's lead bankruptcy counsel;  The fees and expenses of the committee's local bankruptcy counsel (if any); and  The fees and expenses of up to two additional professionals for each committee, beyond lead and local bankruptcy counsel. The number limitations on the "extra professional" fields are a result of the Excel data entry form, which was designed in consultation with various bankruptcy professionals. Although before the study it was widely felt that eight additional professional debtor fields were sufficient, and all eight fields were utilized in seventeen cases; it can be supposed that in some of these cases there were more than eight additional debtor professionals retained. The majority of cost will be captured in these cases, as the principal professionals will be captured.
The datasets also include information on the costs of trustees, examiners, and fee examiners, along with the costs of professionals retained by these parties.
88
The study also captures the pre-bankruptcy professional fees and expenses paid by the debtors and reported on their statements of financial affairs.
The sum of all these fees and expenses form the measure of chapter 11 costs used throughout this study.
In the dataset, the average case incurred over $8.4 million ($3.7 million median) in total professional costs. 89 Alternatively stated, the Delaware) the debtor will also have to hire "local" counsel admitted to the bar of that state, unless the firm in question has a local office in the state in question.
88. This does not include fees and expenses of claims agents or professionals retained under an "ordinary course professional" motion. Claims agents are typically paid in the "ordinary course" and thus do not file fee applications with the court. 
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WHAT WE "KNOW" ABOUT CHAPTER 11 165 COST IS WRONG debtors in this dataset incurred almost $34,000 ($11,795) per day in chapter 11. However, costs are not incurred in a uniform manner, indeed the cost of a chapter 11 case seems to ebb and flow with certain key events (petition filing, plan confirmation), and in many cases it is heavily front-loaded. This latter effect may reflect the extra work involved in stabilizing the debtor's business after a chapter 11 filing.
Frequent references to a professional's "burn rate" are thus misleading, inasmuch as it implies a fixed or constant cost to chapter 11. The "lumpiness" of chapter 11 costs can be seen in Figure 6 , which shows the month-by-month charges of lead bankruptcy counsel in a single Delaware chapter 11 case. The advantage of such a measure is obvious -namely it provides an easy "rule of thumb" for considering whether a particular case is above or below the average cost. But as Professor LoPucki has noted, the relationship between debtor size and cost is highly sensitive to the size of the cases under study, meaning that use of such "rules of thumb" will often result in substantial errors. 93 This same effect is evident in the present study, where the average cost of the smallest quartile of cases is 10% of size, 94 while in the largest cases cost is 2% of size. Based on the ratios of cost to size shown on Table 7B , it appears that there are substantial economies of scale to chapter 11 cases, a relationship that is also examined in Figure  7A . 95 The relationship between size and standardized cost demonstrates 
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167 COST IS WRONG a strong downward trend, further suggesting that there may be significant fixed costs to chapter 11, and thus a declining cost for the largest of debtors. Figure 8 begins the consideration of this topic by plotting the various factors that might influence the overall cost of chapter 11 on a graph that shows the bivariate relationship between cost and debtor size. A review of the graph suggests that cases with committees and 363 sales might be cheaper, while New York and Delaware cases might be more expensive. But because the relationships might be complex, it is hard to draw definitive conclusions from a simple review of bivariate relationships.
is heavily regulated in the United States and it may be that this extra regulation resulted in additional cost.
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Figure 8 also shows that the bivariate relationship between size and cost is not linear-flattening out somewhat on the right side among the biggest cases. Almost every case larger than $1 billion (log 9) falls below the regression line, suggesting costs are lower than would be predicted by a direct linear relationship. As I show in the final models below, there is an element of complexity in these cases that is not captured by size alone. An oversimplified model ignores this nonlinearity and puts too much stress on the size variable. By modeling complexity distinct from size, the models shown on Table 10 address this aspect of cost. * * * Debtor size is the most obvious determinant of the cost of chapter 11. All else equal, a larger firm will be more expensive to reorganize because it has more contracts, employees, assets and other issues to deal with in its bankruptcy case, and professionals typically charge clients based on either the actual or estimated amount of time a particular task will demand.
This might also suggest that the length of a chapter 11 case should determine its cost, although to some degree this conflates the total number of professional hours a particular case requires with the duration of the case. At least in larger chapter 11 cases, the total number of hours expended on a particular case is a function of how many hours a particular professional expends on that case, the hourly rates charged,
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WHAT WE "KNOW" ABOUT CHAPTER 11 169 COST IS WRONG and the number of professionals working on the matter. Only the first factor is evidently affected by the case duration. 96 Thus, I would hypothesize that debtor size should have a positive effect on cost, and, time should have little or no effect on cost. But we should also consider that size, like time, is a kind of "catch all" factor that probably acts as a proxy for factors that can be more clearly modeled. Thus, we should expect size to decrease in overall importance in more elaborate models.
Several prior studies have found that prepackaged chapter 11 cases incurred lower professional fees, although these studies typically do not consider professional fees incurred before the bankruptcy petition is filed with the court. 97 As noted in Lubben (2000), the design of these studies may capture nothing more than time shifting of professional fees in prepackaged cases.
98
And while this study captures pre-bankruptcy professional fees reported on the statement of financial affairs, that statement is often not filed in prepackaged cases, meaning that this study would suffer from a similar difficulty.
99
But under the Bankruptcy Code, 100 attorneys are required to disclose compensation they received before the petition was filed, and as part of the additional data collection done for this study, I gathered this information for the attorneys' retention applications in prepackaged cases. 101 Thus, I hypothesize that filing a prepackaged case will have no effect on overall cost, but rather results in the shifting of costs, such as the cost of drafting a plan, to the pre-bankruptcy period. 102 96. In the ABI chapter 11 Fee Study, I found no relationship between time and total cost. But that study only covered large chapter 11 cases for two years, so there might have been a relationship that was hidden by the study design. Accordingly, I will re-examine case duration in the present model. 101. This approach will still underestimate the total cost of prepackaged cases, inasmuch as it does not capture the costs of any "ad hoc" bondholder committees or financial advisers paid by the debtor before the case was commenced. 102. As it turns out, the conventional wisdom is not supported by this dataset even without inclusion of the prepetition fees. Rather, as discussed in connection with Table  10 .1, infra, prepackaged cases only appear "cheaper" if the prepetition fees are omitted and intra-jurisdictional correlations are ignored.
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Other similar factors that might reduce cost include 363 sales, which should somewhat reduce the difficulty of plan negotiations by converting the debtor's assets into cash, and conversion or dismissal of the chapter 11 case.
103
The latter two factors would bring the debtor's chapter 11 expenses to a quick end, albeit with uncertain effects on the debtor's total costs of financial distress, depending on the relative costs of state law collection and chapter 7 liquidation. 104 However, that is beyond the scope of the present study.
Additionally, the complexity of the chapter 11 case, distinct from the debtor's size, might influence cost. One indicator of complexity is the debtor's retention of additional professionals beyond bankruptcy counsel. In this paper, I use the debtor's retention of more than three additional professionals as an indicator of a particularly complex case. This complexity might come from the debtor's financial structure, or it might simply come from the scale of the debtor's business. For example, even a purely domestic debtor often needs to retain counsel familiar with the laws of the individual states in which it operates.
In addition, one might surmise that there is a group of extremely complex cases that are even more complex than the typical large chapter 11 case -that is, cases like United Airlines or Lehman Brothers might be different from large but simple chapter 11 cases.
105
In this study, I utilize several dummy variables to capture these extremely complex cases. First, I use a variable that asks if the debtor implemented an "ordinary course professionals" ("OCP") process in the case. As previously discussed, these motions essentially ask for an exception to the usual rule that all debtor professionals must file formal retention and fee applications before they can be retained or paid. 105. There are two ways of looking at this aspect of extremely large chapter 11 cases: either one can consider it additional complexity, as I do in this study, or one can consider it an aspect of size that is not captured by simple balance-sheet measures of size. There is no obvious way of distinguishing between these two interpretations of the effects modeled herein.
106. Lubben (2008), supra note 45.
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WHAT WE "KNOW" ABOUT CHAPTER 11 171 COST IS WRONG Instead, the debtor asks the court to approve abbreviated procedures for professionals who are largely exogenous to the chapter 11 process. 107 It may seem that OCP motions should reduce the reported cost of a case, since an OCP system removes professionals from the total cost used as the dependent variable.
108
But the total cost of these professionals is small, averaging less than $100,000 per month.
109
In short, it is arguable that the presence or absence of an OPC motion will be of little import to the dependent variable.
I also consider the interaction of this variable with the prior variable that asks if the debtor retained three or more professionals beyond bankruptcy counsel. The interaction term captures those cases where the debtor both implemented an OCP system and hired three or more professionals. The interaction variable should capture those cases where the debtor has highly "professionalized" its chapter 11 case-if we assume that the non-bankruptcy professionals are largely removed from the dependent variable by means of the OCP system. This variable should also capture the non-linearity seen among the largest cases back on Figure 8 .
I also include a dummy variable that indicates whether or not a committee was appointed in the case. Obviously the appointment of a committee almost directly leads to the retention of additional professionals, especially in larger cases.
110
Beyond simply capturing the number of professionals in a case, however, both the committee and additional debtor professionals' variables can also be seen as indicators of case complexity. This is especially true if we presume that the bankruptcy court exercises at least a minimal degree of oversight over the debtor's retention of additional professionals and the appointment of committees. The appointment of a committee also increases the number of key parties that debtor's counsel must consult, potentially increasing 107. As might be expected, this variable is correlated with debtor size (0.439; p<0.05). But once size is separately accounted for in the following models, the presence of an OCP motion can be interpreted as a complexity measure.
108. Lubben (2008), supra note 45. 109. Total cost is based on the 32 cases with available data on this point. The median is just over $32,000 per month. The cost of filing full retention and compensation applications, if the professionals were not subject to the abbreviated procedures, might well equal or exceed the cost of their non-bankruptcy work, which raises the issue of whether OCP motions might not reduce the cost of chapter 11 cases. 110. Lubben (2008), supra note 45. In some smaller cases, committees do not retain professionals.
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overall costs in a way that is not captured by simply counting the total number of professionals retained in a case.
I also consider if a claims agent has been appointed in the case. As my dependent variable does not include the cost of the claims agent, in this context the claims agent acts as a pure proxy for a complex chapter 11 process, where the debtor anticipates the need for extra "help" when reconciling the claims register.
In addition, Professor LoPucki has been extremely critical of the tendency to file large chapter 11 cases in New York and Delaware, jurisdictions that, in his view, are the sources of a large pattern of judicial "corruption."
111
As part of this criticism, he has suggested that these jurisdictions are associated with higher professional fees, as he asserts that the judges do not wish to drive large corporate bankruptcy cases to other courts. 112 Accordingly, I use dummy variables to indicate whether or not a case was filed in New York or Delaware. Under the thesis implied by Professor LoPucki's criticism, these variables should be positively related to cost. 113 Moreover, the financial press has recently focused on the high hourly rates charged by some "big city" law firms in chapter 11 cases.
114
Under the implicit thesis of these articles-namely, that high rates translate into higher chapter 11 costs-these high hourly rates should correlate with higher chapter 11 costs. On the other hand, in prior work, I have noted that most of the cost of a chapter 11 case comes from the 111. See generally Courting Failure, supra note 3. 112. Professional Fees, supra note 61. In the United States, a large corporate debtor typically has a choice of where to file their bankruptcy case, because the case can be filed in any jurisdiction where any individual member of the corporate group might file a case (typically either the location of its headquarters or its state of incorporation).
113. Of course, LoPucki has also argued that the objectionable procedures in these jurisdictions have spread to other districts, which may make his thesis untestable. See generally Courting Failure, supra note 3. It should also imply that there is no longer any benefit from filing in New York or Delaware, yet debtors continue to seek out these jurisdictions (e.g., GM and Chrysler). 
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WHAT WE "KNOW" ABOUT CHAPTER 11 173 COST IS WRONG middle of the rate structure. 115 I input the highest hourly rate charged by debtor's counsel to examine both issues; the highest rate not only implicates the popular fascination with the top rate, but also addresses the mid-tier attorneys in that their hourly rates are likely to be highly correlated with the top rates, and high top rates are apt to indicate higher middle rates.
Finally, it should be expected that the presence of court appointed neutrals in a case will increase the cost, particularly when those neutrals are additional costs in the reorganization process. 116 Thus I consider all three types of neutrals-trustees, examiners, and fee examiners-that are coded in the datasets. Examiners, appointed to investigate and report on the debtor's or some creditor's conduct, should add to the costs of a case both directly and by indicating a case with a particular degree of tension between the debtor and its creditors.
117
The effects of appointment of a trustee should be similar, although the effects might be mitigated by the fact that the trustee typically usurps the debtor and its professionals, 118 meaning that a trustee might have a neutral effect on overall cost.
Fee examiners present a more complex state of affairs. Conventional wisdom suggests that fee examiners should reduce cost, after all the primary purpose of a fee examiner is to provide a kind of "audit" of professional fees in a chapter case.
119
But in previous work I found that the fee examiners actually seemed to increase cost, although the effect was not statistically significant.
120
This is consistent with the suspicion that the cost of fee examiners exceeds their benefit, at least with regard to actual fee reduction. To be sure, fee examiners provide some administrative benefits to the bankruptcy court, which might be otherwise overwhelmed by the number of fee applications in a large chapter 11 case. Those benefits, however, and whether fee examiners are the proper solution to this problem, are hard to gauge. Thus I hypothesize that, contrary to
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conventional wisdom, the appointment of a fee examiner should increase overall cost in the chapter 11 process. * * * Before addressing the model, I should note that I do not use three variables that many readers might consider especially relevant: the ratio of secured debt to total debt, the overall leverage of the debtor, and the number of classes in the debtor's plan. The solvency or leverage of the debtor intuitively seems to be related to chapter 11 cost, but that relationship is actually quite complex upon further examination.
For example, it may be that a debtor on the margin of solvency will incur more chapter 11 cost because the shareholders will have stronger incentives to argue about the valuation of the debtor. On the other hand, at some point of insolvency, further insolvency does not matter. This is provided it comes in the form of unsecured debt, in that the debtor likely does not care if its $100 million or $500 million of bond debt that gets discharged.
The ratio of secured debt to overall debt might be important for cost, in that secured creditors have a more robust set of legal rights and powers under American law.
121
But data on secured debt is often missing in the sample, driving the total number of cases down into the low 70s. Despite the foregoing, I did test both variables as final additions to the models presented here. The ratio of secured debt to overall debt was not significant in the model, albeit with a smaller sample size. And while the debtor's asset to debt ratio was significant, it added little to the overall model, increasing the R-squared by 0.02, while providing a host of interpretive problems outlined above.
Finally, I did not use the number of classes in the debtor's plan as a proxy for complexity of capital structure, because the number of classes can also reflect the plan proponent's manipulation of the chapter 11 voting rules. 
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WHAT WE "KNOW" ABOUT CHAPTER 11 175 COST IS WRONG ways, making the variable more reflective of the attorney that drafted or negotiated the plan than anything else. 123 * * * Table 8 .1, on the next page, examines the relationship among the variables used in the models. As shown, several of the "complexity" variables are correlated with debtor size. This provides an independent reason to control for debtor size, even if that variable itself is not significant, so that the complexity measures can capture complexity itself, without also measuring size.
C. THE MODEL
To model the total cost of these large chapter 11 cases, I enter the foregoing variables in a series of blocks, grouping the variables by concept, as follows: 
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the 87 cases used in the model set forth on Appendix 10A at the end of this section.
Because of extreme skewness and non-normal distributions, the three continuous variables-cost, size, and time-are transformed with a log base-10 transformation.
124 Figure 9 shows the results of the transformations.
Finally, throughout this study I account for the grouping of cases by judicial district and the potential correlation of cases on that basis by adjusting the standard errors to control for this effect. 
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The first model considers the simple bivariate relationship between cost and size, a relationship that has already been shown graphically in several of the prior figures. As shown, just under half of the total variance in chapter 11 cost can be explained by the debtor's size alone.
128
Model 2, which introduces the time-related variables into the model, explains an additional 10% of the variance in chapter 11 costs. Conversion of the case to chapter 7, case dismissal, and time spent in chapter 11 are not significant factors in determining the cost of chapter 11. Conversion of the case will be significant by Model 5, however.
128. Since version 5, when the clustering commands were updated, Stata has not provided adjusted R-squares with clustered standard errors. On Table 10 , I have handcalculated adjusted R-squares for those readers that would like to see them. Throughout all of the models, prepackaged cases do not appear to be any cheaper than traditional chapter 11 cases, once we account for at least some of the cases' pre-bankruptcy costs. This is consistent with the hypothesis that prepackaged cases shift costs into the pre-bankruptcy period, but do not otherwise significantly reduce the costs of
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WHAT WE "KNOW" ABOUT CHAPTER 11 179 COST IS WRONG reorganization. Prepackaged cases are only "cheaper" chapter 11 cases in the sense that the fees recorded after the petition is filed are lower.
129 Table 10 .1, set forth next, shows the final model from Table 10 , this time ran without inclusion of prepetition attorneys fees for the prepackaged cases. The prepackaged variable is still not significant. Table 10 then introduces the case complexity variables to the model, and all of the variables are initially significant. Importantly, the interaction term-which captures cases that had both ordinary course professional systems and where the debtor retained three or more professionals beyond bankruptcy counsel-has a negative coefficient throughout the models. This suggests that subdividing bankruptcy work among several professionals is not itself a factor in increasing chapter 11 cost.
More importantly, and contrary to popular intuition, this coefficient demonstrates that at some point additional complexity is actually associated with reduced cost. To be sure, the overall effect of having both three or more professionals and an OCP system is positive, as the sum of all three coefficients is positive. But the negative sign on the interaction coefficient results in a lower total cost than the simple sum of the two other variables.
This comports with the effect seen in Figure 8 , where the largest cases, on the extreme right side of the graph, are below the cost that would be predicted by a simple linear relationship. This points to economies of scale with regard to the largest cases, particularly those over $1 billion in size.
Three other indicators of case complexity are also significant in this model, and in the final model. Retention of three or more additional professionals, appointment of a claims agent and use of an OCP system are all indicative of higher chapter 11 costs. It should be noted that because of the inclusion of the interaction variable, when considered alone the OCP and three or more professional variables should be interpreted as indicating those cases where only one of these factors is present.
Model 3 now explains 80% of the total chapter 11 costs. Therefore, it presents a fairly simple model that explains the bulk of chapter 11 costs, using readily available data.
130
Model 4 represents an incremental improvement over Model 3, but its results are extremely important, in that many defy conventional expectations. First, cases filed in the Southern District of New York or Delaware are not more expensive than cases filed in other jurisdictions. Indeed, while only the Delaware variable is independently significant, 130 . The question of why the larger debtors need the additional professionals, and whether these professionals are part of the bankruptcy process or exogenous nonbankruptcy actors, is something that is not easily answered with the present dataset.
2012]
WHAT WE "KNOW" ABOUT CHAPTER 11 181 COST IS WRONG their negative signs suggest that cases filed in these jurisdictions are actually less expensive than cases in other jurisdictions. This might reflect the benefit that comes from the familiarity these courts have with large chapter 11 cases.
Moreover, the highest hourly rate charged by the debtor's lead counsel is also significant. Based on my prior work, I interpret this as an indication that, holding all else equal, a higher hourly rate structure results in a higher cost. On one level this is self-evident, but it might also indicate an additional element of complexity that was missed by my prior variables, if more expensive bankruptcy counsel is hired in more complicated cases. Even if this is true, one would have to worry that the effect might be at least partially confounded by the agency problems inherent in large corporations, which give managers incentives to retain better professionals than the debtor might actually need.
To further examine the complex relationship between size, complexity, and jurisdiction, I considered several additional variations on the final model shown on Table 10 . First, I removed the complexity related variables (i.e., all variables added in Model 3 on Table 10 ). The sign on both jurisdictional variables remained negative, although the jurisdictional variables were no longer significant and the size variable became significant (p=0.006). The R-squared for this model was 0.708. This suggests that complexity is hidden in size, and probably confounds the jurisdictional issues too, as so many large cases are in Delaware and New York. Only when complexity is unpacked from size do we see the distinct jurisdictional effects.
But removing the complexity variables not only puts extra stress on size, it also increases the likelihood that the highest hourly rate variable will begin to do the work of the now removed complexity variables. Indeed, the high hourly rate coefficient gets substantially larger in this altered model.
Removing this variable from the model has several predictable effects. First, the coefficient on the size variable increased. Second, the R-squared dropped by approximately 0.10. And finally, the sign on the jurisdictional variables switched, as these variables themselves start to pick up a confused mix of jurisdictional and complexity factors that are not captured by any other variables in the altered model.
As a final investigation of this important issue, I returned the complexity variables to the model, but removed the jurisdictional variables. The R-squared for this model was 84. Table 10 remained significant in this revised model. * * * In Model 5, I then consider the effect of court-appointed neutrals. Only the appointment of an examiner is significant. This result itself is unsurprising, as the appointment of an examiner, who conducts an investigation at the expense of the bankruptcy estate, not only reflects the direct expense of the investigation but also the conflict that resulted in that investigation.
However, the results for fee examiners again challenge the conventional wisdom of the financial press and the bankruptcy community. Appointment of a fee examiner does not significantly influence chapter 11 costs. Although they provide administrative assistance to courts, perhaps reducing the burden represented by fee applications; fee examiners do not reduce costs. Indeed, the positive sign on this coefficient is suggestive of the opposite relationship.
Debtor size remains a significant determinant of cost throughout the early models, although as predicted its importance in the model declines as further factors are introduced. By the final model, size is not significant (p=0.066).
131
I suggest that prior papers that relied on size were in fact modeling a bundle of size-related concepts, like complexity of the chapter 11 case.
This should not be taken to mean that size has no relationship to cost. Rather, size included alone captures something more than size alone.
132
Only by unpacking the various size related concepts, and separately modeling the same, can the determinants of chapter 11 cost be fully understood.
131. Throughout I use p=0.05 as my standard of statistical significance. 132. As shown on Appendix 10B, infra, the effect is not the result of collinearity between size and the newly introduced variables, despite the bivariate correlation between the variables shown on The limited independent effect of debtor size can be seen on Table  10 .2. The first model includes all variables that were significant (p<0.05) from Model 5 on Figure 9 . With just this handful of variables-not including debtor size-we can explain more than 75% of the variance in chapter 11 costs. Model 2 adds debtor size. The increase in r-squared is significant (p=0.0293) and explains an additional five percent of the variance in cost.
Interestingly, only in Model 2 does the interaction term, of three or more professionals with an OCP motion, become significant, which may suggest a previously unexplained joint effect. It perhaps reflects an element of complexity that the interaction term does not capture alone. The highest hourly rate variable also becomes insignificant in the second model, which may support the earlier suggestion that higher hourly rates are associated with larger, more complex debtors.
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Finally, note that in all models time spent in chapter 11 is not a significant determinant of cost in any of the models on Table 10 . 133 The conventional wisdom that long, drawn out chapter 11 cases are directly linked to higher chapter 11 costs ignores the ways in which modern American corporate law firms are unlike the solicitors in Bleak House.
134
While the latter clearly benefited from extending the length of a case, the former would achieve the same end by either extending the case or heavily staffing the case. 135 That is, chapter 11 costs are a bit like an American football or British rugby ball, whose overall volume does not change even if its width varies depending on which side is measured. Figure 10 .3 shows the overall performance of the final model-in a model that perfectly predicted cost, all of the individual cases (represented as circles) would line up on the regression line, or within the confidence intervals that are also shown on Figure 10 .3. In sum, the graph suggests that Model 5 performs reasonably well, with no obvious group of deviant cases.
133. Time spent in chapter 11 does not influence the professional fees associated with the case. Of course, the creditors experience losses related to the time value of money if the case takes longer to pay out recoveries.
134. CHARLES DICKENS, BLEAK HOUSE (1853). 135. Of course, all of this turns on a degree of cynicism about lawyers that I do not share, and supposes that the debtor's management and creditors have no ability to prevent evident manipulation of a case's length or overstaffing. 
CONCLUSION
Much of the rhetoric about chapter 11 professionals' fees is in desperate need of a cold shower. Barring a government subsidy to creditors, bankruptcy systems will always involve the imposition of some costs on creditors-either directly or in the form of reduced recoveries from the estate. Presumably, the cost imposed on creditors is offset by the increase in recoveries creditors obtain in bankruptcy, as compared with state law collection actions. Whether there might not be a better alternative to these two extremes remains an open question, but critics who would demand below market professional fees in bankruptcy have to date neglected to consider how the operation of bankruptcy systems might be affected by such a move and whether such a move might not do more harm than good. Moreover, as I noted at the outset, this rhetoric tends to obscure the truly important questions.
In this paper, I have made a small contribution toward moving the discussion to the key issue, namely explaining how much chapter 11
